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For Appellant: Cyrus A. Johnso
Victor L. Diepenbrock
Attorneys el Law

For Respondent: Wilbur F. Levelle
Associate Tax Counsel
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This appeal is made pu“ suant to section 25687 of the
Revenue and Taxetion Code from the action of the Franchise
Tox Board on the protests of Citadel Industries, LHC,,

successor in interest to Alco ofOQuCus, Incorporated, against
proposed sssessments of additional frenchise Tex in the
smounts of +79.49 and $2,08%.6% for the ilacome yeers 1958 and

1959, respectively.

The issue ralsed by this sppeal is whether all of
the szles of locomotives made by appellant's predecessor,
1co Products, Inbocn0ﬂ~unu. to a Califoraia customer noqu
es
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bv sttrivuted to California for pUrpos ox the sales fector
of tne Torrmula used to allocate incone within and witnout the
state.
1 co was a New York corporation wnlch had loin:

pol v { ! . b

business in C JIOTuJa fo“ meny vears. ouring the yes
5 . < \ i;
A a

al
ouoﬂLloﬂ it was engeged in the business of mepufacturing end
ellinz dlesgel 1OCOLOt1VCS and parts used in the repalr and
walnuonazce of Llocomouvives,. Tn the neriod 1951-1959 it sold
272 locormotives To folifornia customers. Thirty of these wer
sold in the years here in question, 1958 and 1959.
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Alco's head offices were in New York, as was its
locomotive manuf acturing vlant. Other manuf acturing plants
were located in other states,although none were in
California. Alcoalso maintained three repair parts iwarenouses
one of which was in Los Angeles, California.

L1ico had sales offices in Schenectady, New York;
Chicago, Illinois; and San Francisco, California. One sales
representative was assigned to the San ¥rancisco office. His
territory included Arizona, Oregon 2nd Washington. He was
paid a salary rather than sales commissions, and he also
participated Iin_annual incentive awards based upon total compan
business. In 1957 his salary was sporoximately $98,000. This.
California sales representative was continually in contact wit
railroads in the western pert of the United States, informing
them of vroposals for upgrading existing locomotives and
introducing new models developed by &lco. These frecuent
tontacts also enabled hirm to #teep current with the railroads”
needs for repair and replacement parts,

During the years in question the Southern Pacific
Company directed three separate inguiries to flco's
San Francisco office concerning the ourchase of a totzl of
30 new locomotives . In zccordance with its usual procedure
In negotiating locomotive sales in this state, fico's
San Francisco representative notified its Chicago office of
these inquiries , and Caicazo then notified Alcots general
offices in New York. TUvon advice from the New York office,
propositions for the locomotives were prepared in the Chicago
office and were forwarded to Alco's sales representative in
California, who presented them to Southern Pacific. Further
guestions which Southern Pacific had concerning details of
the proposed purchaseswere directed to the San Francisco
office, and the California sales representative forwarded them
to the Illinois office which, Iin turn, informed him cf the
answers to be given to Southern Pacific.

Alco's engineering depertment in New York vprepared
the specifications for the locomotives. Southern Pacific's
urchase orders were issued in California and Wwere forwvarded
y the San Francisco office to Alco's headquarters in XNew York
where they were formally accepted. The locomotives were
manufactired in XNew York and delivered to Southern Pacific in
California during 1959 . Alco billed Southern Pacific from
New York gnd received vayment there . Southern Pacific arranged

financing fo Ponél gurchases in llew York.

From time to time overating end vurchasing officials
0of Southern Pacific visited Alco's manufecturing plant in
New York to view the production processes. On June 4, 1959,
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a representative of Southern Pacific wes in New York regarding
certain locomotive modifications. In addition, representative:
of the customer snd of A4lco ha Ve regularly been present at
annual conventions of the Locomotive Meintenance O0fficers and
Purchasing and Stores O0fficers held in Chnicago.

In determining itTs net income allocable to Californi:
for the income years 1958 and 7999 £1co used a three-fzctor
formula of pzx Oﬂoruyg payroll unu sales. In cgo doing, it
attributed only 50 percer £ the above described locomotive
e

T o
sales to Califownla pondentts proposed additional
S

1

S
assessnents are based u Sllos! its determination that 100 percent
of those sales of LOCO wotives vere autr¢UUuaole to Cglifornia
in the sales factor of the allocagtion formulea

Regulation 25101, title 18, California Administrative
Code, provides:

The sales or gross receipts factor generally
shall be gpportioned in accordance with
exployee sales activity of the texpeayer
within and without the State .... Promotional
ectivities of an employee are given sone
weight in The ssles factor. '

The out of state activities rel'el:q_or by aDDeTlc
in support of its position zsre the following: formal accent ann
of the Contracts,, arawing of the specifications , manufacture

of the loconotives, billing and receipt of D“oceedb of sal es,
visits by Southern Pacific personnel to Aleo’t s mgnulegcturing
vlant, and atlendance of representatives of both Alco and

Southern Pacific uu conveationsa Appellent also points to the

complexity of its product, i.e., the locomotive, the work znd
detail involved in se Llld5 it, and the fact that during

production it is subject to numerous modifications.

In the fone2l of Pratt & ¥hitnev Co.. Cel. St. Bd.
of Equal., May 2%, 1961, we dis cussed the meening of the tern
temnloyee sales QCulVLuy” as it is used in regulation 25101,

supra. Thet case involved the soliciting of special orders
for products which were designed and mznufactured outside of
this state. The California customers were initlally contacted
by selesmen in California. VWe there stated:

In order to give effect to The ourpose of the

sales Tector and to meke feasible its use as a

distinct factor The selling activities wnich

are taxen into consideration must be a relculve"J

restricted grous of activities sad cenmot include
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everything wvhich might conceivable influence

the malking a sale +... <The activities of

i artment ... are reflected in the

& together with the manufacituring

. ¢ rerlected in the property factor,
give weight to the place winere the products are
manufactured,

e sustained respondentfs action in treating as Cslifornia sal
al.1 sales to Californiacustonmers.

In &pvepl of 4tlantis Sales Cornoration, Cal. St. Bd
of Bgual., uaL < 7y 198%, we sustained resnondent in attributin
sales to Ca lLO*hla notwithstanding the fact that substantial
services in connection with the sales were performed in
New York. In reaching this decision ve emphesized thet all th
direct negotisgtions resulting in the szles were made throuzh
the spprellant's sales office in California.

The principles of the above decisions apnly here.
The direct negotiations of the sales in question were conducte
by a sales represeantvative from an office nreintained in
California Tor the sole nurnose of making sale~ Those
negotiations constituted 'szies activity® in 1 qe essentlal
megning of the term. The value of the repress ntative'ls servic
in effecting sales was recognized by Alco useli as demonstra
by the very substantial salary that the ’GD“CSCuLablVQ recelve
The out of state activities stressed by apvellant were largely
of a technicel neture and nad only a secondary, indirect
influence on the varticular sales that concern us.

Abpellant hes pointed out that in 19,2 respondent an

neal to us on facts similar to those here
Tating that 50 percent of the locomotive sal
as California szles. The stipulation, howev
subsequent years. (Rev. & Tax. Code, '
1 Bond Corv., Bl T.C. 20, rev'd on other
5833 Smith Psoer Co 31 B 714
el _Topecco Co. v. Commissione F.2d 163,
U.S. 627 [80 L. 34, L4063 Koreover, in vie
epolisd to the Taxpayers ol e & Vhiw
anneals, 1T is eviaent
tinulation with Alco wo
riminatory treatment.

been gLvon vide discretion in
and without the state. (3l Dorado
LT 1 ; 3k Cal. 24 731 [215 P.2da 4, =ppeal
dismicsed, 30 U.S., 60L [95 L. Bd. £891; Yocific Fruit
Sxoress Co. v. McColeen, 67 Cal. fop. 24 93 [1%3 2.24 607 .)
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We cannotfind that respondent has abused i t s discretion
in this case.

— e e We e

Pursuant to the views expressed in the opinion ¢f
the board on file in this proceeding,and good cause appearing
therefor, :

IT I5 HEREBY ORDEHED ; ADJUDGED AND DECREIED , pursuant
to section 25557 of the Revenue aod Taxation Code, Lhao the
action Of the Franchise Tax Board on the protests of Citadel
Indusw.tos, Inc. , successor in interest to Alcor roduct,o,
Incorporated) ageinst proposed assessments of addition
franchise tax in the mounts of $79.%9 and 2,08k, 6k for the
income years 1958 and 1959, respectively, be 'and the sane is
hereby sustained,

Done at Pas' lena , California, this 28th day
of June y 1965, thie State ro ’*d of ZgwaliZation.,
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